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Injunction entered against Minnesota caller for DNC exploitation

A Minnesota federal court has entered an
injunction against Ryan Swanberg (“caller”), who had threatened real estate brokerages across the country with litigation last
fall for not complying with his request for
their company “Do-Not-Call” policy within
five days of the request. The injunction
prohibits the caller from “citing or relying
upon the [Telephone Consumer Protection
Act of 1991] TCPA or its regulations as
grounds upon which to make demands,
seek payment of money or the compromise
of any claims whatsoever.”
The actions of the caller were brought to
the attention of REALTORS® last November
through multiple e-mail alerts issued by the
NYSAR Department of Legal Services.
The caller employed the following method.
First, he would contact the real estate
brokerage via facsimile and ask that his
phone number be placed on the company’s
internal “Do-Not-Call” list. He would also
request that the brokerage mail him a copy
of the company’s policy for maintaining its
internal “Do-Not-Call” list within five days.
If the caller did not receive the brokerage’s
“Do-Not-Call” policy within five days, he
would threaten to file a lawsuit against the
brokerage in Minnesota state court. To avoid
the lawsuit, the caller would offer the brokerage the opportunity to settle the matter
for around $5,000.
Re/Max Ideal Properties, Inc., (“brokerage”), an Oregon real estate brokerage, filed
a lawsuit against the caller in response to
his threats. When the caller failed to appear or file an answer in response to the
lawsuit, the United States District Court
for the District of Minnesota entered an
injunction against the caller, finding that
failure to do so could cause the brokerage
to “suffer irreparable harm based on the

caller’s activities.” The court ordered the
entry of an injunction and made the following declaratory judgments:
• The brokerage had not violated the TCPA
and its supporting rules by not responding
to the caller’s demands.
• The brokerage did not have to respond to
the caller’s demands.
• The caller did not hold a private right of
action pursuant to the TCPA.
•The caller is not entitled to payment of money
pursuant to the TCPA and its regulations.

Finally, the court permanently enjoined the
caller against “citing or relying upon the TCPA
or its regulations as grounds upon which to
make demands, seek payment of money or the
compromise of any claims whatsoever.”
Re/Max Ideal Properties, Inc. v. Swanberg,
No. 06-4843 (D. Minn. Mar. 6, 2007). [Note:
This opinion was not published in an official reporter and therefore should not be
cited as authority. Please consult counsel
before relying on this opinion.]
Editor’s Note: Reprinted with permission
from The Letter of the Law, ©National Association of REALTORS®.

New York Appellate Division rules
on ‘ready, willing and able’ clause
By Anthony Gatto, Esq., NYSAR Legal Counsel
On February 8, 2007, the Supreme Court
of New York, Appellate Division, Third
Department, ruled on a matter brought
by Richard E. Posson, d/b/a Posson Realty
(“Posson”) against George Hayes (“Hayes”).
Hayes, the owner of a dairy farm, entered
into an exclusive right to sell agreement
with Posson. Pursuant to the listing agreement, Posson would receive a commission
based on the selling price upon “procur[ing]
a purchaser ready, willing and able to buy
[the] property at the listed price and terms,
or at a price and terms acceptable to” Hayes.
During the term of the listing agreement,
Posson procured a purchaser and Hayes
accepted the offer. The offer contained a 45day contingency for the purchaser to obtain
financing. For reasons not set forth in the
decision, the transaction never occurred.
Five months after entering into the exclusive right to sell, Posson Realty commenced

an action against Hayes to recover the commission. The Supreme Court, Chemung
County, granted Hayes’ motion to dismiss
Posson’s complaint, finding that Posson
did not procure a ready, willing and able
buyer. Posson appealed the decision to the
Appellate Division, Third Department. The
Appellate Court affirmed the decision of the
Supreme Court.
In its reasoning, the Third Department
settled that a real estate broker is entitled
to a commission upon procuring a buyer
who is ready, willing and able to accept the
terms set by the seller. Posson claimed that
presenting an executed offer to purchase
by a ready, willing and able buyer entitled
Posson to the commission set forth in the
listing agreement. The court found that
the purchase offer was contingent on the
purchaser obtaining financing within 45
See Appellate, page 8
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Are you a real estate professional? Does the IRS agree?
By Robert Butters, JD, and Adam Fayne, JD, Arnstein & Lehr LLP
Recently, the Internal Revenue Service
(the “IRS”) has stepped up its enforcement
action against individuals who represent
themselves on their tax returns to be real
estate professionals. The IRS has been aggressively auditing individual tax returns
of real estate professionals and reclassifying
many of these individuals as passive real
estate investors. According to IRS studies
of tax compliance, many people are inappropriately deducting loses from real estate
activities. If you are taking losses from real
estate activities on your federal income tax
return, your chances of an IRS audit have
risen dramatically over the past year.
Among those selected for audit are individuals who are in fact bona fide real estate
professionals within the meaning of the law,
including licensed real estate brokers and
agents. Based on our office experience, not
all real estate professionals keep good records for the time they spend on real estate
activities and when confronted by the IRS,
they often have difficulty proving they meet
the statutory requirements that can provide
significant tax savings.
The advantage of being classified by the
IRS as a real estate professional is obvious.
A real estate professional recognized by
the Internal Revenue Code can deduct the
full amount of losses from her profession;
including but not limited to depreciation,
interest expense on loans, property taxes,
travel-related expenses, and office expenses.
If the person is not recognized as a real
estate professional then she will be classified as a passive real estate investor and
his or her deductions will be limited by
IRC § 469.
Typically the IRS treats all rental real estate
activity as passive unless one of the exceptions applies. You are a real estate professional under IRC § 469(c)(7)(B) if:
1. More than half of the personal services the individual performs in trades
or businesses during the taxable year are
performed in real property trades or busi-

nesses in which the taxpayer materially
participates; and

litigation to prove their status as real
estate professionals.

2. The individual performs more than 750
hours of service during the taxable year in
real property trades or businesses in which
the individual materially participates.

In short, even though you consider yourself
to be a real estate professional, the IRS may
force you to a very high standard of proof
to retain the tax benefits provided to you
by the Internal Revenue Code.

The term material participation is defined
in IRC § 469(h) as regular, continuous, and
substantial involvement in the operations of
an activity. Material participation must be
satisfied with regard to each separate interest in rental real estate unless the individual
has made an election to treat all interests
in rental real estate as a single rental activity. See IRC § 469(c)(7)(A). If you own and
manage several buildings, it is important
that the proper election is filed by your tax
professional or you will not be allowed to
deduct your loses.
You must also substantiate and prove your
material participation. Under Temporary
Treasury Regulation § 1.469-5T, the extent
of your participation in an activity may
be established by any reasonable means.
Contemporaneous daily time reports, logs,
or similar documents are not required if the
extent of your participation can be established by other reasonable means.
Reasonable means for purposes of establishing participation may include but are
not limited to the identification of services
performed over a period of time and the
approximate number of hours spent performing such services during such period,
based on appointment books, calendars, or
narrative statements.
We have found that while time logs are not
required by law, they have been particularly valuable in convincing IRS agents
that our clients are eligible for treatment
as tax professionals. Internal Revenue
Agents are not a group with a high level
of trust in taxpayers and some taxpayers have been forced to incur significant
expense to appeal adverse determinations
by an agent. Some are facing extended

See The Wall Street Journal dated February 28, 2007, Real-Estate Professionals Say
IRS Snares Them by Mistake.
1.

Editor’s Note: Reprinted with permission
from Inman News Service. Robert D. Butters
and Adam Fayne are lawyers with the Chicago Law Firm of Arnstein & Lehr LLP, and
represent real professionals in tax compliance
and other matters.

NYSAR offers
a variety of
legal resources at
nysar.com.
Visit the
members’ section for
the Brokers’ Reference Manual and
Legal Compendium.
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Changes to federal discovery rules can affect your business
One of the more expensive parts of the
litigation process can be the discovery
process, and this process has likely become
more expensive with the new federal rules
governing electronic discovery. Because the
increased costs will now arise at the beginning of litigation, the simplest and best way
for companies to reduce these costs would
be to adopt (and follow) a document retention policy. In order to assist REALTOR®
associations with this process, NAR has
created a checklist for creating a document
retention policy. A copy of the checklist can
be found on NAR’s website.

I. Background
The Federal Rules of Civil Procedure
(“FRCP”) govern the process used for civil
litigation in the federal judicial system.
While all states have their own rules of
civil procedure, states often look to the
FRCP when making changes to their own
laws, so the influence of the FRCP extends
beyond federal civil litigation. The Supreme
Court of the United States must approve
any changes to the FRCP. After six years of
study, the Supreme Court approved amendments to the FRCP relating to the discovery
of electronic data. The amendments became
effective on December 1, 2006.

party may use to its claims or defenses.”
Formerly, the FRCP had used “data compilations” instead of “electronically stored
information,” but the drafters found this
term no longer necessary since these would
be covered within the broader “electronically stored information.”
Rule 26 also provides that a party does
not need to produce electronic discovery
which is not reasonably accessible because
of “undue burden or cost.” When such information is identified and the other party
seeks the information, the commentary
suggests that the parties should try to come
to an arrangement under what conditions
the information will be produced and how
the costs should be apportioned. If no arrangement can be brokered between the
parties, then the requesting party may need
to file a motion to compel to allow the judge
to determine what sort of discovery is appropriate, if any.

II. Changes to the FRCP

The most important change for businesses
is found in Rule 26(f). This section now
requires parties to have conference prior
to any discovery occurring. The conference
should involve discussions on a discovery
plan and also provide for the preservation
of all discoverable information, handling of
claimed privileged information, and establishment of a discovery schedule. The rules
state that the parties should agree on a process for exchanging electronic information,
including the format(s) in which it should
be produced and any other issues related
to electronic discovery. At this conference,
lawyers will need to be able to discuss how
their clients maintain such information in
order to identify any issues that may arise,
and so the lawyers will need to be familiar
with their clients’ information systems and
retention policies.

The first major changes to the FRCP are
found in revised Rule 26. The rule now
requires parties, among other required
disclosures, to also now identify “a copy
of, or a description by category and location of…electronically stored information
…that are in the possession, custody, or
control of the party and that the disclosing

As set forth below, the best practice for a
company is to have retention policies in
place that the company follows. This will
allow a company to easily explain its policies if necessary. In particular, the issue of
how the company preserves documents will
become extremely important if electronic records have been destroyed. A business may

“Discovery” is part of the civil litigation
process where the parties exchange information through such things as documents
and depositions in order to develop their
allegations and/or defenses prior to trial.
The recent amendments are designed to
give some structure to the discovery of
electronic data, since that is increasingly
becoming the dominate way for parties
to communicate.

be able to claim it was acting in good faith if
records were destroyed in the normal course
of business pursuant to the company’s
retention policies. The commentary accompanying Rule 26(f) recognizes the business
necessity for destroying outdated business
records. The most important thing to take
away from the new rules and commentary
is that a business must apply its policy in
a consistent manner and not change its
behavior in the face of an investigation
and/or litigation.
Rule 34 was amended to address the
production form of electronically stored
information. The rule allows a party
seeking the electronically stored information to request that the information
be produced in a particular format; the
responding party can object to the request
if it feels the request is burdensome. If no
format is requested, then the responding
party must produce the information in
the format that it usually maintains the
information, or in a “form or forms that
are reasonably usable.”
Rule 37(f) addresses sanctions for failing to
produce electronically stored information.
The new section states that a court may not
impose sanctions for a party’s failure to
produce “electronically stored information
lost as a result of the routine, good-faith
operation of an electronic information
system.” While this would seem to provide
protection to a company that has retention
policies and follows these policies which
may result in the destruction of certain
information, the commentary in the rules
states that this only applies to “routine”
operations. It may not apply if a party has
intervened into the normal operation of
its computer systems causing the deletion
of documents.

III. What the changes mean for
your business
Most of the changes relate to the conduct
of litigation between parties, so they will
not greatly impact a business’s day-to-day
activities. The two sections that will impact
See Discovery, page 4
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Discovery continued from page 2
the day-to-day activities of a business are:
1. The business needs to be able to
explain its system for maintaining
and destroying information, including electronic information; and
2. The business needs to be prepared
to preserve all relevant documents
and other information within its
control once the business learns
about the possibility of litigation
or actual litigation.
A company can reduce its burdens for both
of these requirements by addressing these
issues in advance through a document retention policy. Below are some suggestions
for companies on how to address these issues. You can find additional suggestions for
creating a document retention policy in the
NAR checklist.

Document retention policy
The creation of a workable document retention policy that a company follows will ease
any burdens a company may face in complying with discovery requests – electronic or
otherwise. Having such a policy will make it
easy for a company to educate its attorneys
on its methods for retaining and destroying
information, and it can provide a business
with a defense against any allegation that it
destroyed documents. Since the requirements
for what a business must keep vary stateby-state as well as by business model, each
business will need to address its own needs
as well as what is legally required. It is recommended that businesses work with their legal
counsel in creating these policies.

Plan to preserve documents when
litigation arises
The second requirement comes into play
whenever a party has a reasonable belief
that it may become involved in litigation
or is involved in litigation. At that point,
the business has a duty to maintain all
relevant information within its control.
“Relevance” is viewed very broadly during
the discovery process and so any documents
or other information that is related to the

claims or defenses raised in the lawsuit is
potentially discoverable by the other side.
As cases have found, “within its control”
would mean any documents maintained for
the business by a third party. So, once a
company becomes aware of the possibility
of litigation, it should advise all necessary
individuals about the need to preserve any
relevant documents.
By planning in advance for this situation,
a company can reduce its discovery costs
and also ease the burden of producing information in discovery. First, the company
should identify where all relevant documents exist. So, for example, if the claim
involves an employment matter, you would
need to preserve the employee’s personnel file, e-mails/correspondence, and any
other documents relevant to the claims or
defenses. Second, creating “retain record”
notices in advance will allow a company to
react quickly to preserve documents and
also protect itself from allegations that it did
not act quickly to preserve documents. A

company should work with their attorney
in drafting such notices.

IV. Conclusion
Most of the changes to FRCP relate to the
conduct of litigation between parties, and
so, will not greatly impact a business’s dayto-day activities. The two parts that will impact the day-to-day activities of a business
are the requirement that a business be ready
to explain its system for maintaining information, including electronic information,
and also the preservation of all relevant
documents and other information within
its control once the business learns about
the possibility of litigation. By planning
ahead, a company can reduce its discovery
costs and the burdens of complying with
discovery requests.

Editor’s Note: Reprinted with permission
from The Letter of the Law, ©National Association of REALTORS®.

NYSAR agency disclosure web seminar
now available at www.nysar.com
Throughout the month of April and into the beginning of May, the New York State
Association of REALTORS® offered “Clarification of the new agency disclosure form,”
a free webinar for members interested in learning more about the agency disclosure
forms and proper ways in which they’re used.
NYSAR Legal Counsel Anthony Gatto, Esq., presented the sessions, guiding members
through the proper use of the forms and clarification of New York State Department
of State requirements. During the 45-minute webinar Gatto addressed and corrected
common mistakes, and looked at the impact recent changes have on day-to-day real
estate business.
Due to the overwhelming response to the online webinars, NYSAR plans to schedule
additional sessions on a variety of topics, so watch your inbox, and act quickly, because
these sessions will fill up fast.
For those unable to attend the scheduled webinars, NYSAR members can conveniently
view them on demand, by visiting the Library or Legal sections of www.nysar.com.
And as always, specific questions can be directed to the Legal Hotline Monday through
Thursday, 9 a.m. to 1 p.m.
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Commission awarded from second purchase contract
A Missouri appellate court has considered
whether a buyer’s representative could
recover a commission when a buyer purchased property following the expiration
of the buyer’s representation agreement.
Patricia Zoll (“buyer”) entered into a
buyer’s representation agreement with
Reece & Nichols (“brokerage”) so that the
brokerage would aid her efforts to find a
home and negotiate a sales price. The term
of the agreement was from May 23, 2003
to July 31, 2003. The brokerage located a
suitable property, and helped the buyer
negotiate a sales price with the seller. The
purchase contract made arrangements for
the payment of the brokerage’s commission, and was contingent upon the buyer
obtaining mortgage financing.

In August 2003, the bank approved the
buyer’s loan application and the parties
revived the earlier purchase agreement
with the earlier contract terms, except for
removing the portion of the contract that
addressed the payment of the brokerage’s
commission. The brokerage filed a lawsuit
against the buyer alleging breach of contract. The trial court ruled in favor of the
buyer, and the brokerage appealed.
The Missouri Court of Appeals, Western
District, reversed the trial court decision
and sent the case back to the lower court
with orders to enter judgment in favor of
the brokerage. The brokerage argued that
it was entitled to a commission because of
a protection clause in the buyer’s representation agreement that required the buyer
to pay the brokerage a commission if she

A broker’s right to a commission is based on the
terms of his/her contract and the broker can recover a
commission if he/she has substantially complied with the
terms of the contract.

The purchase agreement was terminated
when the bank rejected the buyer’s loan
application due to a child support order
against the buyer. The buyer hired a lawyer to resolve the child support issue. The
brokerage had no further contact with
the buyer or seller regarding the sale. The
seller then initiated contact directly with
the buyer, telling her that the property had
been removed from the market and asked
if she would like to rent the property. The
parties executed a rental agreement which
did not include any rent-to-own language
or lease-option language.
The brokerage discovered the rental agreement between the buyer and the seller, and
sent a letter to the listing broker (with a
copy to the buyer) in July 2003 stating that
it expected a commission upon the closing
of the “sale.”

purchased a property shown to her by the
brokerage within 180 days after the expiration of the buyer’s representation agreement. The buyer argued that the brokerage
had not properly extended this provision
so she did not owe a commission.
The court found that a broker’s right to a
commission is based on the terms of his/
her contract and the broker can recover
a commission if he/she has substantially
complied with the terms of the contract.
The contract required the buyer to pay
a commission if the buyer purchased a
property shown to her by the brokerage
within 180 days of the buyer representation agreement’s expiration, so long as the
brokerage provided, within seven days
after the buyer representation agreement’s
expiration, a description of the property
where it would seek a commission from

a sale. Therefore, the question before the
court was whether the brokerage’s letter to
the listing broker, which copied the buyer,
substantially complied with the contract
notice provision.
Looking at earlier Missouri case law, the
court determined that the brokerage’s
slight deviation from the contract’s notice provisions entitled the brokerage to
a commission. An earlier case had determined that a broker was entitled to recovery under a similar provision in a listing
agreement when he submitted written
offers to the seller prior to the listing
contract’s expiration. Since the brokerage
had given the buyer timely notification
of its intent to seek a commission from
the letter the buyer received prior to the
expiration of the buyer’s representation
agreement, the court determined that the
brokerage had substantially complied
with the terms of the agreement and so
was entitled to a commission.
The court rejected the buyer’s argument
that the letter to the listing broker only
notified her that the brokerage would seek
a commission from the seller. The letter
provided sufficient notice that the brokerage would be seeking a commission from
the closing, whenever it occurred, and so
the buyer should have notified the brokerage of her intent to purchase the property.
Thus, the court reversed the trial court
and ordered that the lower court enter an
order awarding the commission amount to
the brokerage.
Reece & Nichols REALTORS® v. Zoll, 201
S.W.2d 516 (Mo. Ct. App. 2006).
Editor’s Note: Reprinted with permission
from The Letter of the Law, ©National Association of REALTORS®.
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Anti-leasing covenant violates the federal Fair Housing Act
An Indiana court has considered whether a
homeowner’s association enforcement of an
anti-leasing covenant violated the federal
Fair Housing Act (“act”).

on appeal. Since the association had not otherwise challenged the laches argument, the
court affirmed the trial court’s ruling that the
association’s claims were barred by laches.

In 1996, Algie and Edna McGlothin (“owners”) purchased a residence in a housing
complex known as Villas West II of Willowridge (“villas”). The villas were originally
managed by the Jim Bagley Construction
Company (“construction company”), but
the construction company turned over
management to the homeowner’s association
(“association”) in May 2000.

Next, the court considered whether the
association’s attempt to enforce the anti-leasing covenant violated the FHA. The goal of
the act is to provide equal access to housing
and prevent segregation. The owners argued
that the anti-leasing covenant had a “disparate impact” (or “discriminatory effect”) on
the ability of different groups to enter the
housing market. To bring a disparate impact
claim, a party must show that a facially
neutral policy has an “unequal impact on
different subgroups in the housing market.”
If such a showing is made, then the other
party has the burden of demonstrating a legitimate justification for the housing action.
If a legitimate justification is demonstrated,
then the burden shifts back to the party
bringing the lawsuit to show that there was
a less discriminatory alternative available.

When the owners purchased their unit, the
purchase agreement contained a covenant
that prohibited leasing within the villas
“for the protection of owners with regard
to financially responsible residents.” In
1998, both of the owners were placed in a
nursing home. In August 1999, the owners’
residence was leased and remains leased.
In 2002, the association became aware that
the owners’ residence was being leased. The
association filed a lawsuit seeking injunctive
relief against the owners for violating the
anti-leasing covenant. The owners argued
that the association was not entitled to
injunctive relief because the anti-leasing
covenant violates the FHA and also that the
association had waived its right to enforce
the covenant by waiting three years to bring
the challenge. The trial court ruled in favor of
the owners, and the association appealed.
The Court of Appeals of Indiana affirmed
the ruling of the trial court. The court first
considered whether laches barred the association from enforcing the anti-leasing
covenant. “Laches” is an equitable doctrine
which bars a party from bringing certain
claims if they have waited too long to assert
these claims. The association argued that the
owners should not have been allowed to make
the laches argument because the owners had
failed to raise this argument as an affirmative
defense in their answer to the association’s
lawsuit. The court ruled that the association
had failed to make this argument before the
trial court and so could not raise the issue

The court first considered whether the antileasing covenant had a discriminatory impact. Looking at the town where the villas are
located, the court found that 10.54 percent of
the population was African American, while
86.69 percent were white. In contrast, 98.7
percent of the villas are owned by whites,
while only 1.3 percent were owned by African Americans. The statistics also showed that
56 percent of all racial minorities in the town
leased their home, while 34 percent of whites
leased their residence. Based on those numbers, the impact of the anti-leasing covenant
had a greater impact on racial minorities than
it did on the whites. Thus, the court concluded that the owners had met their burden
of showing that the anti-leasing covenant had
a disparate impact on minorities
The association argued that the anti-leasing
covenant served a legitimate purpose of
maintaining property values within the association. The association offered evidence
showing that such covenants are commonly
used in condominium associations throughout the country. The court found that the
evidence did show that leasing can have

a negative effect on property values, and
so the court ruled that the association had
offered a legitimate justification for the
anti-leasing covenant. The owners now had
the burden of showing that there were less
discriminatory methods available for the
association to accomplish their goals.
The owners listed numerous provisions in
the association’s bylaws designed to protect
the quality of housing, such as landscaping
rules, trash removal rules, and rules regulating noxious or offensive activities. The court
found that these provisions accomplished
the association’s stated goal of protecting the
quality of association units, so there was no
need for the anti-leasing covenant.
Thus, the court of appeals affirmed the trial
court’s ruling that the anti-leasing covenant
violated the act. The court did note that not
all anti-leasing covenants would violate the
act because such a finding would turn on a
factual analysis of each case.
Villas West II of Willowridge v. McGlothin,
841 N.E.2d 584 (Ind. Ct. App. 2006).
Editor’s Note: Reprinted with permission
from The Letter of the Law, ©National Association of REALTORS®.
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Appellate continued from page 1
days of the contract. The court found that
Posson failed to establish that the buyer
was financially ready or able to purchase
the property.
The court also found that it is the obligation
of the broker to bring the parties in agreement with respect to the price as well as all
terms customarily encountered in a transaction before the commission is earned. The
court reasoned that the listing agreement
provided the price and description of the
property but did not fix all terms necessary
for the sale.
In the final sentence of the ruling, the court
stated, “Although plaintiff procured potential buyers at the asking price, there is
no evidence that there was ever ‘a meeting
of the minds on the essential terms of the

NYSAR offers
a variety of legal resources online.
Visit the members’ section at
www.nysar.com
to learn more

transaction’ that would trigger plaintiff’s
[Posson] entitlement to a commission.”

Posson v. Hayes, 2007 NY Slip Op 1043; 37
A.D.3d 936; 829 N.Y.S.2d 286 (3rd Dept. 2007)
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